INDEX

Parr I
COMPARING WESTERN LEGAL SYSTEMS

CHAPTER |

INTRODUCTION TO COMPARATIVE PRIVATE LAW ......vvoovvvenvvsesssonssssssssssssssssssssssssssssessssesssssses »

1. Fundamental concepts of comparative 1aw ...........co..coevvreverrirnnriesrinsinisesseinenns »

2. General functions of comparative [aw...........cc..ccoovevereireerssreeresiessesessesses oo, »
2.1. Exploring the initial aims of comparative [aw ...........ccccvvrvirvrrosrvnrrisrnisrnns »
2.2. Revisiting comparative law: objectives in the context of global integration........ »

2.2.1. Comparative law as a tool for enhancing knowledge and comprehension. »

2.2.2. Comparative law as a tool for interpretation ............coo..oovvererveerreerrenrronne. »

2.2.3. Comparison and harmonization ..............cc.cooeermrvrmrinnrinnrionsessesinenenne. »

2.2.4. Comparative law as an aid for lawmakers............cc..cocovvrvrevcrriercrenren, »

3. The scope of comparative private [aw ............ccccevvevervrieiierrsieceeieeseseses s »

4. An outline of European private [aw ...........coooovvvvrvrinniisinniossseseees oo, »
CHAPTER 1T

WESTERN LEGAL SYSTEMS.....covievivrvretseiniisisissinsiassessessesetsesseissississississsessessessessesssissinsissinns »

1. Legal systems and traditions .........cc.cccveevrrrerreiienieeiesiesieniesisesssssessesssssessessnnns »

2. CiVILIAW SYSTEIMIS vvvvvvvvvvvseiesisiiseiss s »

2.1. Historical introduction to civil [aw SYStemS ...........cooevvrrvrveecrrreriersieerisssesninn, »

2.2. Sources of law in civil law systems

3. COMMON [AW SYSTEMS ....vvvovvvveiereiesies s
3.1. Historical introduction to common law SYStems .............covverrrerrernrienrierrinnenns »
3.2. Sources of law in common 1aw SYStemS............cocvveveereerreveeeisieeiee s, »
3.3. Differences between UK and US common 1aw ..........cc.ovrvvrirnrinrnriinriniinrinnnns »

Parr 11

THE EurOPEAN UNION LEGAL FRAMEWORK, THE PROTECTION OF HUMAN RIGHTS AND THE
HARMONIZATION OF PRIVATE LAW

CHAPTER I
AN OVERVIEW OF THE EU LEGAL SYSTEM ...vvvieeeeereteeeeeeeveeeeetes e e s »

15
15
19
20
21
23
24
26
27
30
31

35
35
38
38
40
42
42
43
46

51



8 AN OVERVIEW OF COMPARATIVE AND EUROPEAN PRIVATE LAw

L. INEEOQUCHION 1ottt ettt »

2. The EU institutional framework
3. Sources and hierarchy of the European Union law. The guiding principles of the EU

legal framEWOIK .........oeveieceeveeccee et »
3.1. Primary sources of the EU law: the Treaty on the European Union and the
Treaty on the Functioning of the European Union .........cccooovvvevvrveieecrnieceisinn, »
3.2. The Charter of Fundamental Rights and the protection of human rights in the
Buropean UniOn.........ccveiiririsiiiesisie s »
3.2.1. The role of the European Convention on Human Rights (ECHR)............. »
3.3. Secondary source of the EU law: regulations, directives, decisions and
£ECOMMENAALIONS ..vvvvvovvovvoivisise st »
3.3.1. ReGUIALIONS ....vvovvvoriviisiesissssss s »
3.3.2. DIFECLIVES ..vvvvreareareiiisiseiseise ettt »
3.3.3. DIECISIONS ..o »

3.3.4. Recommendations and opinions

4. The role of the general principles of the EU legal framework ..........ccc.coovvvnrirnrinneen. »
CHaPTER IT

EUROPEAN PRIVATE LAW ....ec.vevovesmessasisssessssess st sssss s ssssssssssssssssssenns »
1. The process of harmonization of the European private law............ccccoovvrercrrriennnnn. »
2. The role of the EU general principles in shaping private law and the abuse of law..... »
3. The EU competition law: a paradigm of private law harmonization .........c...ccooonn.... »

Parr III
CONTRACTS

CHAPTER |

INTRODUCTION TO CONTRACT LAW 1..vevoivevavesnessneesssessseesssssessssssssssssasssssssssssssssssssssssssnsees »
1. An introduction to CONEEACE LaW .......vovvverirririeiies s »
2. Fundamental principles of contract law in a comparative perspective......................... »
3. EleMENtS Of CONTEACES ..uvvvvevermieriesriirisesissseisseiss it »

3.1. Agreement and consent ....................

3.1.1. Offer and acceptance

3.1.2. Principles of contract formation in civil legal systems .........cco.covvvrrirrrenncn. »
3.1.3. Principles of contract formation in common legal systems......................... »
3.2. The role of capacity in contract formation...........ccc.eevevrsrerrrsrnrsnrinissrinnnns »

3.3. The object of the CONTIACT.........covevevviieiccisieeeeeeee e »

51
54

57

61

63
67

69
70
72
77
78
79

&
&
&
88

95

95
100
103
104
105
107
109
110
113



INDEX
34, FOIM 1ot »
3.5. Key justifications for contract enforceability: cause and consideration............... »
3.5.1. The concept of cause in civil law SyStemMS .........ovvvervvrrvrissrrississisrinns »
3.5.2. The concept of consideration in common law systems............cc.cccevvvrnnee. »
4. The dynamics of negotiations before contract formation...........cccoevvevvvrrrrerrrrernnnn. »
4.1. Negotiations and liability in civil [aW ........ocovvvrrrirerrierriieniersn s »
4.2. Negotiations and liability in common [aw .........c..cccovervirnrvirinriirinriniisinnns »
5. Key principles in the interpretation of CONIACES ..........ccovveevvererverrereniesiereriesiernen »
5.1. Civil law approach to contract interpretation.........c..ccc.eveevvereeveernieeresisierionns »
5.2. Common law approach to contract interpretation ..........coe.evverrerrerrsnrerrennonn, »
6. Invalidity in contract law: an overview...........cco.ovvvrvvnrrnncn.

6.1. Tnvalidity of contracts in civil law

6.2. Invalidity of contracts in common 1aw ..........c..ccoovvrveveereieeeeecee e »
CHAPTER 1T
EXECUTION AND BREACH OF CONTRACT ..ot »
1. Types of performance and diligence.............corvveevevriveeieieeieeieieeee e »
2. Breach of contract in common law and civil law: different types and approaches....... »

2.1. Common law solutions for breach of contract

2.2. Civil law solutions for breach of cOntract .........cccvvvvvrvvvrresrivrisrisiisriesissnnns
2.3. Specific performance: an exceptional remedy in contractual breaches? ............. »
2.4. The role of damages in enforcing contractual obligations ............cco.vvverrrirrinn. »
2.4.1. Awarding damages: civil law approaches..............ccovvrrvvrsriinsrinnrinrrinniinne, »
2.4.2. Awarding damages: common law approaches..........c..coooovvenivvnroniiniinn. »
2.5. Principles governing contract termination............cc.ec.eveeverrrreerssresssersnsesssnnon. »
3. Unexpected changes: supervening contingencies and their legal implications............. »
3.1. When performance becomes impossible: exploring force majeure and
FEUSELALION .v.vovvove bbb »
3.1.1. Force majeure in Civil 1aW..........covveeviorrirrisiess s »
3.1.2. Frustration in common 1aw ...........cooumrrimrrenriinrineinesses s »
3.2. The principle of hardship in contract 1aw...........ccccovevvvreveerrieceerseeeeeinnn, »
3.2.1. Hardship in civil 1aw.........cocovoivrieeeiieieceecece et »
3.2.2. Hardship in common [aw ..........coovcrvvenrineiniisniineississis s, »
CHAPTER 11

HARMONIZATION AND EUROPEANIZATION OF CONTRACT LAW ..ot s »

115
118
119
122
126
127
131
135
137
138
140
141
143

147
147
148
150
152
154
155
156
160
164
166

166
166
169
173
175
177

181



10 AN OVERVIEW OF COMPARATIVE AND EUROPEAN PRIVATE LAw

1. An introduction to the harmonization of contract Iaw ...........cccocvvvvververrereereriernns »

2. Harmonization of contract law at the European level: hard law and soft law............... »
2.1. Advantages and disadvantages of the European process of contract
harmONIZAtION ...v.vvevveivicisiciicie s »
2.2. Principles of European Contract Law (PECL) and the Draft Common Frame of
Reference (DCFR).......uvvciiiieeieieceeeeeeee et »
2.3. The protection of consumers’ rights: from the Unfair Clauses to the Consumer
RIGHE DILECTIVE .vvvvvvevvviiiii s »

2.3.1. Directive on Unfair Terms in Consumer Contracts..............cc.ovvvrrrrreennn. »
2.3.2. The Consumer Rights Directive
2.4. General Data Protection Regulation.........................

3. Harmonization at the international level............ccoovvvvviovrseionisniiosieessees e,
3.1. UNIDROIT Principles of International Commercial Contracts ...........cco..rveunn. »
3.2. The United Nations Convention on Contracts for International Sale of Goods
(CISG) ottt »

Parr IV
Torr Law

CHAPTER |

INTRODUCTION TO TORT LAW....cvuviririvirineirerisisersssisisessssisesessssisesisssssiessssinsiesissiessesinsinens »

1. An introduction to tort law in civil law and common law: from crime to risk

AOCALION. 1111 »

2. The evolution of tort law in civil Iaw SyStems..........c..covvvvrrioniironrienrieriesisesnes »
2.1. The evolution of tort law in common [aw SyStems..............evvrvrrervrrsnrsenisonriennnns »

2.2. Comparing tort law in civil and common law systems: similarities and
differences .................

3. Purposes of tort law

3.1. Tort liability vs contractual liability: distinguishing elements ............cc.cccouuece.. »
4. Understanding torts: intentional, negligence and strict liability.............ccoovvrrrvrrrirnn. »
5. Typicality and atypicality in tort law within Western countries.............ccoooerrrvrrrenrrenne. »
5.1. The interplay of objective harm and subjective fault............ccccovvevrvirerriirrenne, »
CHAPTER IT
THE STRUCTURE OF TORT ....covvvuverrimrenesnsisesssesissssessssssesssesssessssssessesssssssssesssssessssssnessnes »
1 TNEEOAUCHON wvvovvivvaiiiii s »

2. Objective elements. Acts, omissions, and risky poSitions............cccevveereerreereerinnnnn, »

181
183

187

189

193
193
196
199
200
201

205

211

211
212
215

218
220
222
225
226
228

231
231
232



INDEX

3. CAUSALION ..ottt ettt ettt ettt ettt ettt ettt ettt »

3.1. Material causation

3.2. Legal causation in civil law

3.3. Legal causation in cOMMON [aW .........cc.oovvevervoeiecisieceisiecee e »
3.4. Multiple CONCUITENT CAUSES..........ovvverveivrreciesiieiieisiesss e »
3.4.1. Concurrence of human acts and natural causes ............co.oeevrereevrerrernnn. »

3.4.2. Concurrence of multiple injurers

3.4.3. Concurrence of the injured party

5. Subjective elements of tort law

5.1 Fault in CIVILIAW ©.oooveeveicccc s »
5.2, Intent in CiVIL IaW......cvvecvvecicicicc s »
5.3. Fault in common law: the tort of negligence ...........ccccovvvvevvevreiceiiniicierieiers »
5.4. Intent in COMMON LaW ......vvevveriveririinisissiesies s »
6. Limitations to tort Hability ........cc.covevviveiieiiieeieisicceise s »
6.1. Justifications in tort law
0.1 1, COMSIL cvvveeaeiiiiise it
6.1.2. Self-defenCe.....vvvvvrirririisriseisrisss s »
0.1.3. NECESSILY w.vvvoreareariririeiseiseie sttt »
6.1.4. PUBHC dULY cooovvii s »
6.2. Statutory HMItationS..........ccvveveecvveveeiisiesesssies et »
6.3. Contributory NEGlIgQENCe .......vvvvvivriiiseiseiss s »
7. Damages. The fundamental notions
7.1. The quantification of damages in civil Iaw .........ccovovvvrrrerrrinrrnisrssns »
7.1.1. The key elements of non-pecuniary damages in civil [aw.........cco.covvvrrenne. »
7.2. The quantification of damages in common 1aw ............o.oovverrreinriernrirnrirnriens »
7.3. Pure economic 10sses in Civil IaW..........c.vvvvevinivnriniiniiniissisissessssss s »
7.4. Pure economic losses in common 1aw ............ovvvrvinrinrinrinrinississsississnins »
7.5. The loss of chance in civil [aw .........covorviriirriinrirssss s »
7.6. The loss of chance in comMmMON [aW..........cc.vvvrvvevirirniinessieseeseeseeesenees s »
CHapTER 1T
STRICT LIABILITY ..ottt »
1. Strict liability: theory and application ............ccc.cvveveerveercrreereereeresee e, »
2. Strict liability in CiVIL IaW .......cvvoevvcieieicee e »

3. Strict liability in cOMMON [aW ....vvovveiveiiviiieicee e »

11

233
234
235
238
241
241
243
244
245
247
248
250
251
255
257
257
259
260
261
263
264
265
268
270
273
276
280
282
284
288

291
291
292
294



12 AN OVERVIEW OF COMPARATIVE AND EUROPEAN PRIVATE LAw

4. The harmonization of strict liability in the EU law.........coovvovveimrrierrisrisessinns »
4.1. Product liability in the European Union...........coovrremrrinrrernrrinriniseinsssenns »
4.2. Environmental liability in the European Union .........ccoccoovveerrrnrirnrinnrinnrnnenns »

5. Tort law in the European perspective. Future directions and challenges ..................... »
5.1. The Principles of European Tort Law (PETL)......cccooovvvviveeiiieieeieiecesn, »

Parr V

ProPERTY LAW

CHAPTER |
THE EVOLUTION OF PROPERTY LAW.....ccvuvvvvseiressaeessasesssnsssssssssssssssssssssssasssssssssssassesssssssnssssas »
1. Introduction t0 PrOPErty [aW ..........cco.vveivveieerieiieeieieeeeeeeeees e »
2. The roots of property law in civil law countries: Roman law and the concepts of
OWNeErship and POSSESSION .........cvvvvvviveciriiiiie s »
2.1. Property rights and remedies for their infringement in civil law ............covvvvnnen. »
3. The roots of property law in common law countries: from the feudal system to the
modern concepts of ownership and POSSESSION ..........cvveevveivireiririeisiseieieieisisiaen, »
3.1. Property rights and remedies for their infringement in common law.................. »
4. Transfer of property: consent and formalities in civil 1aw .......c..covvvevrvrererisnrenieinnnn, »

5. Transfer of property: consent and formalities in common law

6. Property rights and Emitations ...........cco..evevvrirnvinisiisisiesessessessses s

CHAPTER 1T
THE EUROPEAN UNION AND PROPERTY LAW ......ovvvveieeeeerinenan

1. The fundamental principles of property law in the EU
2. The European Union’s endeavor to harmonize property 1aw .........c..ccccovvevverrrrennnn. »
3. Property law in the PECL and DCFR. .......cooviiviiririeeisssses s, »

BIBLIOGRAPHY ...ttt ettt ettt sttt ettt »

296
298
304
309
311

317
317

318
322

323
326
328
330
331

335
335
336
338

341



